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Jonathan Maas j6nathan.maas@simmons-simmons.com), Serena Cobley, Mark Dingle
(mark.dingle@simmons-simmons.com), Christine Gabitass
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Introduction

1. This Practice Direction provides a framework fog fiarties to co-operate in making appropriate
use of technology in civil litigation, thereby ettialg the court to dispose of proceedings in
accordance with the overriding objective refereihtCPR Rule 1.1



2. The parties to civil proceedings are encouragedst technology where appropriate, since in
many cases it is likely substantially to save tiamel/or cost and to assist the court in dealing
with the case expeditiously and fairly.

3. In the event of any conflict between this Pracfiieection and the Civil Procedure Rules, the
Civil Procedure Rules prevail. For the avoidantelaubt, nothing in this Practice Direction
affects

D) the law governing the scope of a party's duty seldse documerftsor

(2) the law governing the circumstances in which aypacdcepts service of documents by
electronic means.

Definitions
4, For the purposes of this Practice Direction:

D) A "Document” means anything in which informationasfy description is recorded (as
defined in CPR Rule 31.4, and may therefore include (for example) eledtron
documents, such as email and other electronic comnwuations, word-processed
documents, databases, residual or back-up datedstor servers and back-up systems,
and additional information stored and associatetth wiectronic documents known as
"metadata®

(2) "Action Documents® means a statement of case, witness statemengssisummary,
affidavit, Disclosure List, expert's report, skeletargument, written legal submission or
similar document brought into being for the purmosé the proceedings. The term
"Action Documents" does not include inter-solicibarrespondence.

) "Disclosure List" means a list of Documents serpadsuant to CPR Rule 31.10(2).

4) "Disclosure Documents” means Documents discloseal figrty in accordance with CPR
Part 31.

(5) "Disclosure Data" means data which identifies Qisafe Documents, including for

example the type of Document, the date of the Darunthe names of the author/sender
and the recipient, and the party disclosing theubment.

(6) A "written request” includes a request sent by émaaccordance witlparagraph 3 of
the Practice Direction to CPR Part 6

7 "Original electronic format" means the electronierfiat in which the document was
originally created (for example MS Word 97 or Woedfect 5.1).



(8)

9)

"Documents Technology Questionnaire” means thetmunesire contained in Annex
1A.

"Trial Technology Questionnaire” means the quesiare contained in Annex 1B.

Duties of the parties

5.

(1)

()

At the earliest opportunity (before commencet@proceedings as well as after), the
parties shall consider and thereafter keep urelgew the extent to which technology
can assist in the expeditious and fair dispos#ti@ proceedings and the achievement of
the overriding objective referred to in CPR Rdld. In particular the parties shall
consider, in accordance with the provisions a$ tAractice Direction, the extent to
which technology might be used in relation to

(@) communications between the parties and with thetcou
(b) disclosure,

(©) preparation for trial, and

(d) the presentation of their cases at trial.

Annex 4 provides an example agreement recordingdimsensus reached between the
parties on the use of technology in civil procegdin

Electronic versions of Action Documents

6.

(1)

)

®3)

Where an Action Document has been served oarty pnd exists in electronic form,
that party may if he undertakes to pay reasonatses request the party which served
the Action Document to provide an electronic vemsiof the documenht in the
appropriate format (as specified in sub-paragr&tbélow)!? together with such brief
technical explanation as may be necessary to ehahléo access the documéi.

Annex 2 contains guidelines for the provision okottonic versions of Action
Documents? If parties fail to agree on the methods and fasma be adopted, the
default methods and formats referred to in Annesha@ll apply unless the court orders
otherwise. The parties may use the Documents Tdoby Questionnaire (with such
variations as they consider appropriate) to idgntigir preferred formats for providing
or receiving electronic versions of Action Docungent

An electronic version of an Action Document reqaedstinder this paragraph must be
provided within 5 working days of receipt of a weit request accompanied by an
undertaking to pay reasonable costs.



(4)

(®)

Where an electronic version of an Action Documenpiiovided under this paragraph
and is found by the recipient to be corrupted,dted by a virus, or otherwise unusable,
a sound copy shall be provided within 1 working ddyreceipt of a written request,

unless the original version is itself corrupted &rid not reasonably practicable to repair
it.

Where an Action Document contains additional datéckvis not intended to be visible
on a printed copy, such as comments, document greper tracked changes, a party
supplying an electronic copy may, except in thee aafsspreadsheet formulae, take steps
to delete such data.

Hearing bundles

7. In order to promote consistency of document layglién parties are separately preparing their
own copies of agreed hearing bundles, where aroAdbocument or an inter-solicitor letter
has been provided to a party in an electronic forondy, that party may request from the other
party either a printed copy of the document ortlfi¢ providing party agrees to do so) an
electronic copy in the format specified in AnnexR2other agreed format, together with such
brief technical explanation as may be necessamgntble him to access the documéntAn
electronic copy provided under this paragraph shdd in a format which ensures that page
layouts in printed copies do not vary.

Disclosurée’’

8. (1)

(2)

This paragraph applies to any action or inéehalction in which

(@) one or more of the parties considers that it mighaddvantageous to make use of
technology for managing documents for the purpdsksalosure and/or

(b) disclosure of a substantial quantity of materidtih®y a party in electronic form
is likely to be required.

In an action to which this paragraph applies:
(@) Each party should consider providing to theeotbarty at an early stage

® information about the categories and electrofiomats of electronic
documents within his control, and

(i) proposals as to the format in which Disclasubocuments should be
provided by each party for inspection.

(b) The parties should at an early stage endeaweorgach agreement on the use of
technology for document disclosure purposes, inofythe basis of charging for
or sharing the cost of the provision of electraripies of Disclosure Documents



(1)

)

®3)

(4)

(5)

(6)

and the exchange of Disclosure Data in an agresdrehic format using (where
appropriate) agreed fields. In case of difficutty disagreement, the matter
should be referred to the court for directions teg karliest practical date, if
possible at the first case management conferBnce.

In the case of Documents of the type retete in sub-paragraph (2) below, a party
entitled to request a copy undéPR Rule 31.15(c)may if he undertakes to pay
reasonable costs request a copy in the Documerigial electronic format, together
with such brief technical explanation as may beessary to enable him to access the
Document.

Sub-paragraph (1) above applies to a Disclodboeument’ which is listed in a
Disclosure List as being in electronic form or itied under sub-paragraph (3) below
as being in electronic form, where the electromsion

(@) contains data which is disclosable in accordanith standard disclosure (as
defined in CPR Rule 31.6) and is not privilegedrrdisclosure, and

(b) such data is not visible on a copy suppliedeur@PR Rule 31.15 (for example a
spreadsheet containing formulae, or metadata slgowiren the Document was
created or modified).

A party shall provide such information as thhen party may reasonably request as to
whether a Disclosure Document is available in ebeit form and as to the electronic
format in which it is available. Such informatighall be provided in writing within 7
days of receipt of a written request.

A copy of a Document requested under sub-papdgfl) above must be provided within
7 day$® of receipt of a written request accompanied bymertaking to pay reasonable
costs.

Where a copy of a Disclosure Document is pregiélectronically and is found by the

recipient to be corrupted, infected by a virusptiterwise unusable, a sound copy shall
be provided within 5 working days of receipt of aitten request, unless the original

version is itself corrupted and it is not reasopaivhcticable to repair it.

A party providing an electronic copy under thggagraph may not take any steps to alter
original Documents (for example by deleting metadstich as comments, Document
properties or tracked changes), but may, unlescoliet orders otherwise, supply the

other party with a version of the Document in whielxt or data has been redacted,
deleted or otherwise altered, provided that

(@) he has reasonable grounds (on the basis ofarele, privilege or otherwise) for
supplying an altered version,



10.

11.

12.

Trial

13.

(b) he promptly informs the other party in writititat altered version or versions are
being supplied and of the grounds for so doingtfie case of metadata this
notification may be in general terms), and

(© he ensures that the original unaltered verssopreserved, so that it remains
available to be disclosed if requir&d.

Schedule 1 Part 1 of a Disclosure List shooldmally be set out in accordance with Annex 2 to
this Practice Direction, in substitution for thesfi sentence oparagraph 3 of the Practice
Direction to CPR Part 31 Annex 3 contains an example Schedule 1 Partd Disclosure
List.>®> Where there is a large number of Documents #ihdginto a particular category the
disclosing party may (in accordance wjlaragraph 3 of the Practice Direction to Part 3]
list those Documents as a category rather thawmidhelly.>*

Where (a) a Disclosure Document is best acdesseng technology which is not readily
available to the party entitled to disclosure, &by that party reasonably requires additional
inspection facilities, the party making disclossteall co-operate in making available to the
other party such reasonable additional inspectamilifies as may be appropriate in order to
afford inspection in accordance wiliPR Rule 31.3

While the party supplying an electronic versana Document should make appropriate
efforts to provide a virus-free copy, it is the pessibility of the recipient to check for
viruses.

0} This paragraph applies to any action incivha party considers that it would be
advantageous to make use of technology for ftlaé df the action (other than use of
computers for individuals' own use).

2 When such a party completes the pre-trial chistR (required unde€PR Rule 29.9,
he shall also serve on the other party such infiomas may be necessary to enable the
parties to reach agreement on how technology may lime used at trial, including (as
may be appropriate) a summary of the steps whiahphrty is contemplating taking in
relation to the use of technology at the trialfnaging documents, for the presentation
of evidence, or otherwise. The parties may useTiti@ Technology Questionnaire
(with such variations as they consider approprittejhis purpose.

3) The parties shall endeavour to reach agreeorent

(@) the use of technology at the trial for managioguments, for the presentation
of evidence, or otherwise,



(b) the equipment and services (including appropriardware, software and
additional infrastructure) which they and the cauight require at trial,

(© the arrangements which may need to be madeckeatthe parties, the court and
any third party service providers to ensure thgbrapriate equipment and
services are available at the trial, and

(d) the assistance which might need to be givethéocourt, in particular with
respect to any training and equipment the Judgereauyire.

(4) In appropriate cases, electronic versions @udwents to be used at the trial should be
provided to the Judge shortly before the trial thieowise as directed by the court.

(5) Where technology is to be used for the purpdseanaging documents to be used by the
court at the trial, the same system must, unlessadlrt otherwise directs, be used by all
parties and must be made available to the burt.

Costs

14. Unless the parties agree otherwise or the aoddrs otherwise, the costs incurred by a party in
arranging the use of and using technology willialg be borne by that party. This is subject to
the court's general discretion in relation to tagment of costs und€PR Rule 44.3



ANNEX 1
TECHNOLOGY QUESTIONNAIRES

If these questionnaires were to be implemented @swat Form, it is intended that some of the enteso
would remain in the style of marginal notes, toistda the Form's completion.

General guidance applicable to the technology queshnaires

These questionnaires may be used by each partprsider and exchange such information as may be
necessary to enable them to reach agreement, andarwe with this Practice Direction, on how tedbgg
may best be used in the proceedings, and if nagessanable the court to give appropriate dicrsf’

Many questions require a simple Yes/No answer. déhge is given to the right of the page as to which
guestion should be answered next. If you are cetimgl these questionnaires in hard copy and trsere i
insufficient space for any answers, please attaftlitianal information on appropriately marked seper
sheets.

Parties in heavy or complex cases are stronglydutgehave regard to the possible use of IT in court
(notablyfor managing documents, for the presentation afenie, or otherwisend, in particular, the use
of scanned images) when considering how IT shoeldded in earlier stages of the case.

Definitions

References in this document to the Practice Doacére to the latest draft of the Practice Diretom the
Use of Technology in Civil Proceedings.

References to one party should be taken to refadltparties. References to “you” or “your” shouié
understood as referring to either the party ortlegjal representatives.

“Document Type” means the generally accepted dleason (such as letter, email, memo or report) of
Disclosure Documents according to the purpose adieace for which each was created.

Throughout these questionnaires, the capitalisetdistdake the same definition as those set out én th
Practice Direction.
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ANNEX 1A

DOCUMENTS TECHNOLOGY QUESTIONNAIRE

PART 1 - EXCHANGING ACTION DOCUMENTS

Al. Will you be using software to create any of tAetion YesUd NoU If No, go to
Documents in this case? A3

A2. Please give details (follow the examples shown)

Type of Software Product Version

PART 2 — THE DISCLOSURE LIST

A3. Are you intending to prepare a Disclosure lirsthe default Yesd NoU If Yes, go to
format set out in paragraph 8 of Annex 2 to thectva A6.
Direction?®

A4. Please describe details of any departure thataye intending
to make in the preparation of your Disclosure lfrstm the
default format set out in paragraph 8 of Annexr2particular,
please list the headings of any additional coluthas you are
intending to usé’

A5. Please list the Document Types that you amilbibe using to
categorise your documents in the Disclosure {’ist.

PART 3 - OTHER RELEVANT INFORMATION

A6. Is there any additional information that yoelfevould assist
the parties in reaching agreement, or the courgiiring
appropriate directions in accordance with the Rract
Direction?
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ANNEX 1B

TRIAL TECHNOLOGY QUESTIONNAIRE

PART 1 - TECHNOLOGY AT TRIAL
B1. Do you propose that a daily transcript showdpboduced of YesU
the proceedings during any hearings or at trial?

B2. Do you propose that a “real time” transcriptservice should YesU
be used during any of the hearings or at trial?

B3.  Will you require any special facilities for any the following
at any hearing or triat*

The electronic presentation of documents or othéesd
evidence

Digital recording of the proceedings YesU

Access to your external computer systems from tHesU
court

Wireless technology YesU
Other (please specify) YesU

B4. Please describe briefly the sort of facilitibat you may wish

to use.

PART 2 - OTHER RELEVANT INFORMATION

B5. Is there any additional information that yoelfevould assist
the parties in reaching agreement, or the courfgiinng
appropriate directions in accordance with the Rract
Direction?
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ANNEX 2
ACTION DOCUMENTS AND DISCLOSURE LISTS
Introduction
1. This Annex applies to

D the provision of electronic copies of Action Docurte? (namely a statement of case,
witness statement, withess summary, affidavit, IDEare List, expert's report, skeleton
argument, written legal submission or similar doeambrought into being for the
purposes of the proceedings, not including intdicisor correspondence), and

2) the preparation of Disclosure Lists.

2. Parties are encouraged to consider the mattemus@t this Annex from an early stage, as this is
likely to assist during later stages.

Electronic Copies of Action Documents

3. When providing electronic copies of Action Docuntenb file-naming conventions are required
unless agreed by the parties or otherwise ordeyedh® court, except that parties should
endeavour to ensure that no two files bear the ssanee, other than by reason of replacement,
and that file names adopted are consistent anddbgi

4. In the absence of agreement between the partietethalt format for the provision of electronic
copies of Action Documents shall be as follows:

D) Word-processor files: one of the following forméks the option of the party supplying
the document):

(@) Rich Text Format (.rtf)
(b) Microsoft Word 95 or 97

(© an Adobe Acrobat portable document format (.pdipfrwhich text can without
difficulty be directly copied and pasted into a nelacument (this does not
include image .pdf files}

2) spreadsheet files: Excel 97 (this being a form@anfivhich text can be copied and pasted
into a new document, and which permits cell forrautmbe examined);
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3 other files containing text: the original electrorformat in which the document was
created, or (where reasonably practicable) anraltive format which enables text
(including paragraph numbers) and images to beedogind pasted into a new document.

5. Where an electronic version of an Action Documsnpriovided in the agreed or default format
and that electronic version is (as a result of igwbeen converted) unsatisfactory, the party
providing it shall, if requested in writing to do,gpromptly provide a copy of the document in
the electronic format in which the document wagiaslly created (if still available).

6. Where an electronic copy of an Action Documeneguested under paragraph 6 of the Practice
Direction, (i.e. in an electronic format in whidetpage and document layout do not change):

D the default format shall be multi-page tagged imige(".tif") with a resolution of 300
dpi and saved with CCIT Group 4 compression;

2) the copy shall be in portrait orientation and iadil and white, except insofar as the
original may differ from this description;

3) that copy shall as far as is reasonably practicalidev a true reproduction of the original
document containing the same text and formattingamg paper version previously
supplied.

Disclosure Lists

7. In all circumstances, that part of the Disclosuig itemising the Disclosure Data should be set
out in a style that will enable other parties @ansfer the Disclosure Data into some form of
electronic case management system if they so wish.

8. The minimum requirement is that the Disclosure Diiaised in the Disclosure List should be
set out in a single, continuous six column tablspreadsheet, each separate column containing
exclusively one of the following types of Disclosubata®*

1) Sequential Disclosure List number,
2 Date,

(3)  Document Type,

(4)  Author/Sender,

(5)  Recipient,

(6)  Attached to Documerit.
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10.

11.

12.

A party may decide or the court may direct thatitmithl columns should be used, such as but
not limited to ‘Copyee’, ‘Document Title’, ‘Documefrormat’ (if the Disclosure Document is
itself in electronic format), ‘Redaction Informatioand ‘Parties’ (if, for example, some
Disclosure Documents are contracts or agreemedtbave no clear author/sender or recipient).

Annex 3 to this Practice Direction contains an epenof the relevant part of a Disclosure List
which illustrates the format which should be used.

The following practices should be adopted when gieg Disclosure List§:-

1)

)

@)

(4)

(5)
(6)

()

Subject to sub-paragraph (3) below, a Disclosureudwnt and any attachment(s)
should be listed and numbered separately.

When listing an attachment the Disclosure List nembf its parent or covering
document should always be included in the *AttacteeBocument’ column.

A large number of Documents falling into a parteautategory may be listed as a single
item (e.g. "50 bank statements relating to accowmbber XXX at XX Bank, 13 Apr
2000 to 12 Apr 2001").

The Disclosure List number used in any supplemebisdlosure Lists should be unique
and preferably run on from the last number usdterprevious Disclosure List.

Authors/senders, recipients and copyees shouldyalba listed in separate columns.

When printed, consistent column headings shouldepeated on each page on which
Disclosure Data is itemised.

Parties should be consistent in the way in whigy #et out their Disclosure Data.

Before preparing Disclosure Lists, the parties &hoonsider whether to discuss and agree:-

1)

()

®3)

The format the parties will use for recording dateSee Annex 3 to the Practice
Direction for a practical suggestidh.

The format the parties will use for recording nantesw, if at all, the persons named are
connected with the organisations which they repressnd the method used to record
multiple names. See Annex 3 to the Practice Divadbr practical suggestioris.

Standard Document Types.

App 2 -3



ANNEX 3

EXAMPLE OF DISCLOSURE DATA TO BE CONTAINED IN THE B ODY OF A DISCLOSURE LIST

No. | Document Date Author/sender Recipient Copyee Document Title Document Attached to
Type Format Document
1. Memo 13 Apr 2003 Abernethie H of ABCGuthrie A of ABC Ltd Reference 2003/12/46/HA  Word 2000
Ltd Lansquenet C of XYZ
PLC
2. Letter Company Secretary| Lansquenet C of XYZ | Crossfield G of 30 Canterbury Grove Word 2000
of ABC Ltd PLC Wisteria Property
3. Bank 01 May 2003 | Gilchrist Bank Abernethie H
Statement
4, Letter 02 May 2003 Shane Robert Shane M NarfacdtDun WordPerfect 5.1
Trading
5. File of 16 Jun 2003 tg ABC Ltd Abernethie H of ABC
invoices 27 Jul 2003 Ltd
6. Minutes 22 Jun 2003 Guthrie A of ABC | Crossfield G of Wisteria
Ltd Property

Armstrong EG of

Wisteria Property
Legge T

Narracot F of Dun
Trading
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No.

Document
Type

Date

Author/sender

Recipient

Copyee

Document Title

Document
Format

Attached to
Document

Agenda

15 Jun 2003

Guthrie A of ABC
Ltd

Crossfield G of Wisteria
Property

Armstrong EG of
Wisteria Property
Legge T

Narracot F of Dun
Trading

Note

14 Jun 2003

Collins S of ABC Lt

d Guthri@®ABC Ltd

Rees-Jones Anthony

Apologies

Report

22 Jun 2003

Narracot F of Dun

Armstrong Edward of

Trading

Wisteria Property

Guthrie A of ABC Ltd

Subsidence at 28
Canterbury Grove

Word 97
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ANNEX 4

EXAMPLE AGREEMENT ON THE USE OF TECHNOLOGY IN CIVIL PROCEEDINGS
Party A v Party B (No. XX-XXX)

Agreement for the use of IT during the conducthef Above matter

History

Version 1 dated 10 November 2004
Version 2 dated 22 December 2004
Version 3 dated 21 February 2005

The terms of this agreement will be updated asirequo reflect accurately the situation betwees th
parties with regard to the use of technology os thatter.

1. Action Documents

1.1. Electronic copies of Action Documents shall be exaded as Microsoft Word 97 or Microsoft
Excel 97 files, as appropriate.

1.2. Any Action Document provided as a “tif” file pursuato paragraph 6 of Annex 2 to the
Practice Direction shall be:

1.2.1. multi-page;
1.2.2. inthe same orientation as the paper versionritons; and

1.2.3. in black and white regardless of any colours inhern the paper version it mirrors
except by express request of the receiving party.

2. Disclosure Lists

2.1. Disclosure Lists shall contain the following infaation in the order stipulated below:
2.1.1. Sequential Disclosure List number
2.1.2. Date
2.1.3. Document Type

2.1.4. Document Format (Party B only)
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|w

2.2

2.3.

2.4.

2.5.

2.6.

2.7.

2.8.

2.9.

2.1.5. Author(s)/Sender(s)
2.1.6. Recipient(s)

2.1.7. Copyee(s)

2.1.8. Attendee(s)

2.1.9. Attached to Document

2.1.10.Redacted (Yes or No)

. Hard copy (paper) Documents shall be listed inotteer in which they appear in the original file.

Attachments or enclosures to correspondence skalisted and numbered separately from their
parent/covering document.

Appendices, annexures and exhibits shall be trestddrming part of the document to which they
relate.

Party B’s electronic documents shall be listed sneading chronological order according to date
created or, in the case of emails, date and time se

The agreed format for dates is DD MMM YYYY (i.e. E&b 2005).

People and their organisations shall, whereveriplesde shown as “Surname First Name/Initial(s)
of XXXX” (i.e . Armstrong Edward of Wisteria Property).

Multiple names will be recorded on new lines.

The parties are to agree common Document Typesédrcdurse.

2.10.Disclosure List numbers for supplemental Disclodiists shall run on consecutively from the last

Disclosure List number of the preceding Disclodisg.

Electronic Disclosure Documents

3.1

. At this early stage the parties expect the elearrisclosure Documents in their control to

include the following categories and formats:
3.1.1. Party A No electronic Disclosure Documents

3.1.2. Party B Emails (with attachments) (Microsoft Outlook 9@jfice documents (Microsoft
Office 97 suite), other documents (Quark Expréssbe Acrobat, etc.).
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3.2. Wherever possible Party B shall be providing faspection copies of electronic Disclosure
Documents in their original electronic format.

4. Tria

4.1. The parties have not yet discussed any technolegyirements for the trial.

5. Other

5.1. Transfer media: electronic Disclosure Documents Bistlosure Data will be transferred
between the parties on a medium to be agreed brosmtume is known.

Signed by the parties:

For and on behalf of Party A Dated

For and on behalf of Party B Dated
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ANNEX 5

PRACTICE DIRECTION - THE USE OF TECHNOLOGY IN CIVIL PROCEEDINGS

RELEASE HISTORY

Date

Release

08 July 2005

L]

Sixth, and final, version released to the DeparthoéiConstitutional
Affairs

Fourth, and final, version of Annex 1 releasedn® Department of
Constitutional Affairs

Fifth, and final, version of Annex 2 released te Brepartment of
Constitutional Affairs

Fifth, and final, version of Annex 3 released te Bepartment of
Constitutional Affairs

Second, and final, version of Annex 4 releasetddepartment of
Constitutional Affairs

Fourth, and final, version of Annex 5 releasedi® Department of
Constitutional Affairs

03 March 2005

Fifth version released for consultation

Third version of Annex 1 released for consultation

Fourth version of Annex 2 released for consultation

Fourth version of Annex 3 released for consultation

First version of new Annex 4 released for consialiat

Third version of Annex 5 (old Appendix 4) releafsgdconsultation

24 September 2004

Fourth version released for consultation

Second version of Appendix 1 released for consoftat
Third version of Appendix 2 released for consubiati
Third version of Appendix 3 released for consubitati
Second version of Appendix 4 released for consofiat

15 July 2004

Third version released for consultation

First version of Appendix 1 released for consuttati
Second version of Appendix 2 released for consofiat
Second version of Appendix 3 released for consofiat
First version of Appendix 4 released for consuttati

28 May 2004

Second version released for consultation
First version of Appendix 2 released for consuttati
First version of Appendix 3 released for consuttati

26 March 2004

First version released for consultation
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END NOTES

! Litigation Support Technology Groupww.listgroup.org.

2 Although this draft reflects points made as a ltesfuconsultations, it may well be the case tihetré are others
who would wish to express views who are unawartd®firaft. Further consultations may thereforelégrable.
There was a consensus that earlier drafts werprszriptive, and there are some who still condidatrthe draft
is too prescriptive. The drafters have, howev@dtin each section to strike the right balanagvben mandatory
rules on the one hand and guidelines on the o#mek it is considered that the draft sufficientlykes this clear
within each section.

% A number of people have commented that it wouldnoee helpful if the document was split up so #ettions
dealing with particular topics were dealt with inetrelevant Part of the CPR, e.g. paragraphs mglat
Disclosure should be dealt with under CPR 31. &lisome force in this point, but it is convenifamtthe time
being to include all the topics covered in a sirdgeument.

* Certain CPR references are (in this draft) hypked to the text of the CPR at Roger Horne's wib si
ghttp://www.hrothgar.co.uk/YAWS/ ).

Paragraph J4.10of the Commercial Court Guide reads as followseTise of information technology at trial is
encouraged where it is likely substantially to stinee and cost or to increase accuracy.” This woréhas been
varied in order to lay greater stress on the lilagdid that the use of technology will be cost-effect (The
original wording of this paragraph was as folloWBhe use of technology by the parties to civil predings is
encouraged where it is likely substantially to stisee and/or cost, or to assist the court in dealiith the case
expeditiously and fairly.”)
® The width of the search to be made for electronitugnents has not been covered in this draft, asafses
more substantive legal issues as opposed to magtated more directly to the use of technologw &30l in the
conduct of litigation, and this point is alreadywered by the Commercial Court Guidance. This ctsl¢he
feedback which we received as to the scope ofrémsavhich should be covered in the draft Pra@icection.

" SeePractice Direction — Service (CPR Rule 6.2(1)(e))

8 This definition is based on the Commercial Counidance, which is as follows: "Rule 31.4 containisraad
definition of a document. This extends to elecitomiocuments, including email and other electronic
communications, word processed documents and dasbbln addition to documents that are readily ssbke
from computer systems and other electronic devéces media, the definition covers those documerds dahe
stored on servers and back-up systems and elextdmtiuments that have been 'deleted’. It also elsten
additional information stored and associated willicteonic documents known as metadata. In mostscase
metadata is unlikely to be relevant.”

°® The expression "Action Documents” is not idealf bas been selected after considering a number of
alternatives.

°The working group considers that costs incurredihan general, be negligible.

' A similar provision existed in RSC Order 66 rulebdt has not been included in the CPR. RSC Gfleule 3
referred to provision "with sufficient technicafénmation to enable the party entitled to such ctapyead the
document"”, and required the copy to be providatiwi48 hours after a written request. CommenteHzeen
received objecting to the requirement to providelaatronic version of an Action Document on twolgrds.

(i) It is suggested that requests may be madehwaie not justified, and which cause unnecessank \vo
meeting the request. The working party does noteathat the requirement should for this reasodrbpped.
Those making a request are better placed to dedid¢her there is good reason for the request thasetto
whom the request is made, and if it is possibleefose the request, argumentative inter-solicitorespondence
on a very minor matter may follow. The reasonsifmiuding this requirement in RSC Order 66 corgirta
apply.

(i) Concern has also been expressed in relatichd format in which the electronic version shooédsupplied.
This is addressed in a end note to Annex 2 paragtél).

2 The additional cost of providing copies in elentooformat is likely to be minimal.

131t should be noted that paragraph 3 of the Pradicection to CPR Part 6 provides that where audwmt is
served by email in accordance with that paragréaph,not required that a hard copy must also beese This
could apply to a document which requires a Statéwiefruth, asCPR 22.1(7)allows for a Statement of Truth to
be contained in a separate document.

! The intention is that once a common standard bes blearly identified, it will be followed in tHature as the
standard.

15 | etters are included because consistency of foisnaecessary when creating party and party coremce
court bundles.
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'8 The purpose of this is to ensure that all patti@ge access to copies of documents with the same ged
document layout. This is important e.g. for pregpian of consistent bundles for hearings. Thisncarbe
achieved with Word, Excel, etc. since they print diferently on different computers and printers.

" Earlier drafts of this document which were pul#ighin order to obtain comments contained an opitiona
guestionnaire with detailed questions relatingiszlosure. The working party anticipated thas testionnaire
might generate controversy. Parties would be redub be open with each other and with the courglation to
their use of technology for the management of thages, since the information asked for in the tiprewires
would be required by the court if it is to make ayguiate directions to deal with cases expeditipasid fairly, in
accordance with the overriding objective referrednt CPR Rule 1.1. Although the drafters were anthat the
provision of detailed information required by thgegtionnaire might limit strategic or tactical uwddT for some
users of the civil justice system, a balance néette struck between the freedom for parties talagontheir own
cases in the most advantageous manner and thespestly and cost-effective management of casesnpea
mind that the objective of the Practice Directioaswhat technology should be used as a tool imgregagement
of cases, not a weapon. In the event, as a reSwbmments received the disclosure questionnaise lfeen
omitted from this draft. There was a strongly hélelv that the detailed questionnaire would to@wfbe costly
to answer, but that the existence of an officiapproved questionnaire would result in pressurganties to
complete it, even in cases where on proportionglibunds it was not required. It was also considehat prior
to the CMC parties would often not have enoughrimfition to be in a position to provide meaningkgdponses
to the questionnaire.

There remain some who still consider that paraggéphnd 9 are too prescriptive. However, the draftio not
understand this criticism. Paragraph 8(2) makesleiar that this is a guideline and not a mandatoisg.
Paragraph 9 applies only in specific circumstances,where there is additional information whidiosld be
disclosed in accordance with standard disclosune paragraph 9 will in most cases not need to bd.us

'8 The members of the working party, together witheos who have provided comments on the draft, would
welcome a general requirement to provide copieBistlosure Documents in electronic form (e.g. hat .pdf
format on a CD-ROM) on a reciprocal basis. Suchgairement would encourage wider use of technoinglye
disclosure process. Large solicitors' firms woblve no difficulty in complying with such a requirent.
However, small firms and litigants in person maguiee outside assistance. For this reason theingparty has
not included such a requirement in this draft.

¥ This is intended to be consistent with the wordiagently added to section E3.1 of the Commerci@irC
Guide, to the effect that metadata will in mostesasot be relevant. Paragraph 9 applies only wiene is
additional information which should be disclosedatordance with standard disclosure.

2 This is intended to reflect the existing law apalile to hard copy documents, e.g. as to inspectican
original to examine staple marks or handwriting.

17 days is the time specified @PR Rule 31.15fr providing copies. It has been suggestedttiemtieadlines in
paragraph 9 may in some cases be too short. Tdinkes have been specified on the basis that ideadthould
be deadlines which are appropriate in the majarftgases, rather than deadlines which would beogpiate in
the most complex cases. In complex cases morectimée requested.

22 This could cover (a) privileged or irrelevant cemts, and (b) metadata. As regards metadatapfiveach is
that in most cases metadata is unlikely to be egieyCommercial Court Guide section E3.1), andaduld be
disproportionate for parties to need to reviewrtbgin metadata before disclosure.

2 The existing layout of Disclosure Lists as sugegdty paragraph 3 of the Practice Direction to GRR 31 is
not technology-friendly and does not readily letself to computer manipulation.

24 Earlier drafts referred to the LiST Protocol, whishstill being worked on and is not yet availabléewill set
common standards for the cost-efficient exchangele€tronic Disclosure Data and Disclosure Document
between parties. The latest version of the LiS®tdtol should be freely available to the partieshbon
appropriate web sites (for example www.dca.gov.ol aww.listgroup.org) and in hard copy. It is altly
technical document that will from time to time charnas technology and best practice develops. lllonly be
appropriate to refer to it in the small number akes where litigation databases are likely to lesl.uslt is
therefore not thought appropriate to include ipag of this Practice Direction.

The working party considered stating that the LE¥6tocol should apply in the absence of other amgeet by
the parties. However (a) it would have been necgs® demarcate those cases to which the LiSToPobt
should apply by default, and this would be difficaind (b) the LiST Protocol has not been finaliaed has not
¥et proved its worth in practice.

® The Trial Technology Questionnaire might perhapincorporated into the pre-trial check list.

% This is based on the Commercial Court Guide pagpiyd4.3.

%" These questionnaires could usefully be completedooeen and/or online (ideally they would be iattive,
expanding and contracting as Yes/No boxes arediekel details are entered) although hard copyomsshould
be made available for those without access toppeopriate technology.
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% Where a party has collected information beyond ihaluded in the default Disclosure List, they are
encouraged to exchange it either by appending aodutm the Disclosure List or by exchanging the tickl
information together with the Disclosure Data.

% This is to enable the parties to determine if thay agree to a mutual exchange of additional eyand the
bare minimum set out in Annex 2.

% This is to enable the parties to determine i§ ipossible for them to agree a common list of, mowienclature
for, Document Types.

%1 For example, the ability to view video evidencégeoconferencing for examining witnesses, viewing
documents on screen, ability to hear audio evideatudity for counsel to make presentations abbatevidence,
Ezresentation of expert evidence, etc.

No proposals are made for the default format inctvtelectronic copies of Disclosure Documents sthdad
supplied. The draft Practice Direction containgeguirement to provide such copies, and it isefoge a matter
for the parties to deal with by agreement. Suaeegent would need to cover the electronic formdid used.
The drafters expect that the LiST Protocol willdfeonsiderable assistance in this area.

% This reflects widespread concern that .rtf andt giocuments may inadvertently contain confidentiatadata.
The working party considers that parties shouldrée to use these formats if they choose, butithepreferable
to avoid later versions of MS Word formats whichynret be accessible by the recipient. The maiterai
should be that text readily be cut and pasted tlaaiddocuments should be machine readable sohtsattay be
searched in a database of documents, as this rierihe documents can be used with maximum effigidoy
the recipient. These criteria make image .pdf domits unsuitable, as the text of such documemtstimnachine-
readable without scanning and character recognition

3 Other than for the Disclosure List number, blankries are permissible, and preferred, if theradgelevant
Disclosure Data (i.e. blank rather than “Undated”).

% Following consultation, the working party has rem the following (old paragraph 10(2)): “Regardles the
overall order of the Disclosure Documents, attaghtmehould be listed in the same order as they helckin the
original file or folder, usually after their paremt covering Document.”. Instead, by requiring aé¢éhe Attached
to Document column, a party may present its Disgied.ist in any order that seems most appropriatethe
connection between a covering document and itehattants can still always be made. For this to wark
practice the entry here would have to be the unigiselosure List number of the covering or parentiment.
See Annex 3 for an example.

% Suggestion has been made that the drafters comsidebest to handle emails and email threadsDiselosure
List. The drafters acknowledge that this is amadhat needs to be addressed but by the profeasiarwhole.

37 Although the parties should seek to agree datedts the working party recommends as best prabtize
MMM YYYY: 06 Sep 2004.

3 Although the parties should seek to agree forrfatsecording names and affiliations, the workinartyg
recommends as best pract&i@name initial(s)of organisationor, where only a job title is availabl@p title of
organisation In the event of multiple names, each name afilthtibn should be placed on a new line.
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