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Case Note: Jardin v Datallegro  - No. 08-CV-1462-IEG (WVG), 2011 WL 4835742 (S.D. Cal. Oct. 12, 2011)
The US Federal Rules of Civil Procedure create a presumption in favour of awarding costs to a successful party but only within the categories of costs expressly authorized by statute or contract. 

In the Jardin case the Court was called upon to interpret whether $65 000 of e-discovery fees for converting various electronic files into a standard format; $20 000 of fees for technical support and $6 000 for e-discovery project management fell within the ambit of recoverable costs.

The losing party, one Mr Jardin, argued that the rules contemplated recovery of costs for making hard copies or digital images of hard copies and that fees incurred in processing the emails of one Mr Frost should not be recoverable. Mr Jardin argued further that the project management fees were not recoverable because they related to “intellectual effort” and not document production. 

The Court noted that the thrust of the debate is whether courts should view electronic file conversion as something akin to “the 21st Century equivalent” of making necessary copies.

The Court cited the Adidas
 case in which it was stated that “we are well past the day when all copies are basic photocopies” and noted that because documents “may be created and stored in many different formats … converting data into a format that all parties can utilize not only allows for more efficient and less expensive discovery, but is often necessary for any meaningful discovery at all”.
The court heard evidence that TIFF files are electronic copies of documents that were originally produced in other formats e.g., Microsoft Office or various email formats and that conversion to TIFF enables pagination stamping and prevents the receiving side from altering document content or the metadata associated with the original electronic files. The Court noted that the costs of producing very large quantities of documents in paper form would probably far exceed the costs of creating usable electronic versions of the documents through the assistance of an e-discovery service provider. 
The Court held that excluding costs for converting data into an accessible and searchable format from the ambit of recoverable costs would ignore the modern and practical realities of discovery. 

Regarding the project management fees, Mr Jardin relied on the Gabriel Technologies
 case in which it was held that a discovery consultant’s fees of $1.5 million were not allowed as they related to intellectual tasks that were usually performed by lawyers. But in the present matter, the project manager did not review documents for relevancy nor contribute to any strategic decision-making; he oversaw the process of converting data to the TIFF format. Because the project manager's duties were limited to the production of data, the related costs are recoverable. 
The Jardin case once again stresses the important distinction to be maintained between the roles of the attorney and the e-discovery service provider as well as the importance of an e-discovery service provider understanding the actual categories and rates of document management expenditure that are recoverable in terms of the rules of the different jurisdictions in which they operate.
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